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EDITORIAL NOTES. 






THE DEATH of Judge Thomas M. Cooley, the noted jurist and consti- 
tutional lawyer, on September 12, has attracted widespread comment 
among the legal journalists as well as among bench and bar. He was 
master as writer of text books, because he excelled in stating deep 
constitutional principles with perfect clearness, and there were no weak 
spots in his armor. As a judge he took precedence from the very day he 
stepped upon the bench. And for years before, as lawyer, and later, as 
law lecturer, he established a reputation which extended far beyond the 
confines of his adopted state. Among the secular journals, none, per- 
haps, presented the biography of Judge Cooley more appreciatively than 
the Lvening Post of New York city, which, among other interesting 
things, said this: 

‘‘ For the thirty years succeeding the war, from 1865 on, there was, 
perhaps, no lawyer in the United States so universally conceded to be of 
the first rank as Judge Cooley. We do not remember to have heard his 
pre-eminence as a judge and commentator questioned even in private. 
Nor was there ever any question of the field in which his abilities lay. 
He was the first authority in the United States, and consequently in the 
world, on the whole class of topics which come under the head 
of constitutional construction and especially constitutional limita- 
tion of legislative powers. In other countries the decision of such 
matters have not been made to turn on the precise force to be given 
to the phraseology of written constitutions, and in them such a 
career as Judge Cooley’s would have been impossible. In the United 
States the most important questions of government and private right 
may come before the courts in the form of disputes, about ‘the mean- 
ing of a word in the dictionary.’ Hence, questions of interpretation and 
construction—what a civilian would call hermeneutics—have had for the 
ablest American lawyers great tascination. Whatever may be thought 
of the advantages and disadvantages of the system, it forms the web and 
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woot of our legal fabric, and unless the whole character of our govern- 
ment is changed is likely to remain such. In our time, it has been 
given additional importance by the adoption in the various states of a 
host of new constitutional provisions designed to impose new limitations 
upon the legislature, provisions which have brought into view, espe- 
cially in the newer states, points of law affecting life, liberty, property, 
contract and political rights; in other words, the very basis of society 
itself, of which Marshall and Story and Kent never dreamed. If any 
judge of our day couid bear comparison with these great predecessors, it 
was undoubtedly Judge Cooley. * * * 

“He came to the bench as a comparatively young man, but his enor- 
mous industry had already made him a master in the law. Brought up 
under the old common-law system, he was, first and last, accurate ; while 
his precision was matched by his clearness and by his power of seeing 
the general in the particular, of detecting and weighing resemblances 
and analogies. Whether those who selected him for the office suspected 
it may well be doubted, but he was already, at the age of forty and 
without judicial experience, a mature, authoritative, and systematic 
judge, with a comprehensive insight into the principles governing a very 
intricate constitutional machine, and gifted with that distinction of mind 
in which one critic will see only great common sense, illuminated with 
learning, and another, perhaps, positive genius.” 

After quoting from one of his first decisions the writer goes on to say : 
‘Where does this law come from? No doubt, precedents may be found 
by the dozen, but it was his secure grasp of the principles of law, and 
not an accumulation of precedents stored in his memory, which made 
him confident of such conclusions without ransacking his books. His 
great work on ‘ Constitutional Limitations,’ a subject developed by him 
and made his own, and his handbook on ‘ Constitutional Law,’ consti- 
tute the chief substantial addition to American constitutional law made 
in our time. Without studying the former, no one can possibly understand 
the development of our legal institutions, especially as they affect the 
gaarantors of private right during the last half century. Among con- 
temporary writers we should be tempted to compare him with the late 
John Norton Pomeroy, but it would be only in the rank and quality of 
their minds, for their talents attracted them to different fields.” 


ON PAGE 273 of the September Journat, in the case of State, Botts v. 
Wurts, Mr. Justice Garrison is reported as dissenting from the opinion 
of the court, delivered by Mr. Justice Depue. This is erroneous. His 
Honor concurred both in the decision and in the reasoning of the opinion 
by which it was reached. The question involved was that concerning 
the submission and adoption of constitutional amendments and was of 
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great importance in its general bearings and in its practical effect. The 
three judges who sat in the cause were, therefore, unanimous. 

A WESTERN exchange says that the late “John Dean Caton, who was 
afterward one of the most distinguished jurists of the state of Illinois, 
commenced his judicial career by being elected a justice of the peace on 
the 12th day of July, 1834. The election was for Chicago precinct and 
embraced all the territory then known as Chicago. He received 182 
votes and his opponent +7. This shows that the total number of voters 
at that election for Chicago was 229. There is some difference between 
then and now.” Quite so. It interests us even more, however, to con- 
sider over what a long period of time the judge carried his judicial life. 
Forty years later than 1834, the writer of these lines was in the judge’s 
company while crossing the Atlantic. He was then hale, hearty and 
active; in fact was on an expedition to Lapland to study the habits of 
the reindeer. Prearranged plans prevented our acceptance of an invi- 
tation to join his small party, but it would have been an occasion of 
great interest to have accompanied him. And how enthusiastic he was 
on the reindeer subject! In conversation he was even more full of it 
than was the agreeable book of travel published by him after his return. 
It doesn't hurt a good judge, nor a great lawyer, to have a little holiday 
aside from his profession, and to think and preach about it during his 


vacation season. 





AND SPEAKING of vacation seasons we are reminded that both lawyers 
and judges need rest during July and August quite as much as, and 
probably a great deal more than, some clergymen, who spend those 
months in the Adirondacks or in Europe. There is a worry and a wear 
and tear of the office which does not come to the average pastor. The 
latter divides his time largely to suit himself, but the lawyer is at the 
beck and call of every client, and, if his practice is a wide one, he will 
find that a vacation of one month in a year is none too great for replen- 
ishing the drains upon his nervous force ; while one of two months would 
be better. And when taking a vacation it should be far away from 
home. A few miles off will do little good. Air, food and company, all 
want changing. The ocean voyage and some weeks in England or Swit- 
zerland overtop all other changes possible; but if one can’t go so far, 
he should at least go off one or two hundred miles, and five hundred 
would be better. “ Doctor,” said a lawyer one day to his physician,” I 
want to ascertain just where I can go to get full benefit of my vacation ; 
I’m malarial.” ‘ One thousand miles away,” was the reply. It was a 
bona fide prescription and it fits the cases of many other lawyers beside 
the one who paid for the advice. 
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Tue appRess of St. Clair McKelvay, the eloquent editor of the Brook- 
lyn Eagle, upon the subject of *‘ Medical and Other Experts,” delivered 
before a Saratoga convention on September 1, was, of course, the opin- 
ions of an observer of law trials and not of an active participant in them. 
Dr. MeKelvay always talks well, and perhaps he never talked better 
than on this occasion. He took the same view we have entertained for 
a long time, that the present system of calling experts, whether medical 
or scientific, or what not, is a tremendous humbug, so far as the secur- 
ing of proper verdicts is concerned. In fact probably most judges and 
many lawyers will concede this. But the remedy? The Doctor is not 
as clear on that point as he might have been. We wish some of our 
leading lawyers would take the subject up and intelligently proceed to 
endeavor, say, in some one eastern state, to institute a reform. Make a 
new and supposed-to-be-good law, and put it to the test. Suppose we 
try it in New Jersey ? 


THE CAsE of Consolidated Traction Co. vy. Graham, decided by our 
state Supreme court, in which the opinion was written by Mr. Justice 
Gummere, has attracted so much attention from the secular press that 
we publish it in full in this issue. There was nothing special in the de- 


cision itself, as to results attained, to call for the comment of the law- 
yers, because the Justice stated, substantially, what appears to be the 
settied law in this state. But the manner of stating the law was such 
as gave a bad impression to the public, and this constituted a natural 
basis for lay criticism. We do not propose to go again into the subject, 
but we may say we only agree with this criticism in so far as the ten- 
derless method of stating the law goes ‘It wasa blunt, merciless way of 
putting a proposition of law, in a case which called for regrets that pa- 
ternal teelings could not be wholly considered in actions for death in- 
juries to children. ‘The jury may have been unreasonable in its dam- 
ages, but the verdict could have been set aside without antagonizing 
parental and natural susceptibilities. 


IN THE revised district court act, Laws of 1898, civil jurisdiction has 
been entirely taken away from justices of the peace in cities of this 
state. It is provided in one of the sections (page 564) that justices in 
cities where there are district courts “‘ must not transact any civil busi- 
ness whatever.” Does this absolutely prevent justices of the peace not 
only from going on with unadjudicated cases, but from issuing execu- 
tions upon judgments before them? On face of it, yes; but probably 
the courts would hold it applied only to matters in futuro, if, indeed, it 
held the provision to be constitutional. 
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REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 





(Nineteenth Article.) 
JUDGE PETER VREDENBURGH. 
[ Continued. | 


The subject ot our sketch was born at Readington, Hunterdon county, 
N. J., October 31, 1805. He was early prepared for college, and en- 
tered Rutgers college at New Brunswick, from which he was graduated. 
He studied law with Governor Peter D. Vroom at Somerville, and was 
admitted to the bar of New Jersey as an attorney at the February term, 
1829, and as counsellor at the February term, 1832. He settled first at 
Eatontown for a short time, and then moved to Freehold, the county 
seat of Monmouth county, where he resided for the remainder of bis life. 

In 1837 he was appointed prosecutor of the pleas for Monmouth coun- 
ty, which office he held for fifteen years, until 185z. 

In 1840 he was elected a member of the council (now the Senate) from 
Monmouth county, and held the office for one term. 

In 1855 two additional judges were added to the Supreme court, with 
the understanding that one judge was to be selected from each political 
party The Whig party selected Peter Vredenburgh and the Demo- 
cratic party selected Martin Ryerson of Newton, in Sussex county, and 
the two gentlemen were appointed by Governor Rodman M. Price. 
These were two able lawyers and both fulfilled the high expectations of 
their respective parties. Judge Ryerson resigned in 1858 owing to ill 
health. Judge Vredenburgh was reappointed by Governor Charles S. 
Olden in 1862, and served until 1869 when he retired from the bench 
and resumed the practice of his profession. He also accepted the ap- 
pointment of Riparian Commissioner, but his life work was done. Fail- 
ing health was upon him and he died at St. Augustine, Florida, March 
24, 1873, in the 68th year of his age, and lies buried at Freehold, N. J. 

His college confered upon him the degree of A. M. in 1841, and later 
that of LL. D. In 1849 he was elected a trustee. By his long and use- 
ful life he honored Rutgers college and the college honored him. 

Referring to his domestic relations, we find that in 1836 he married 
Eleanor Brinkerhoff, and by this union three sons were born, Peter, 
born February 12th, 1837; William H., born August 19th, 1840, and 
James Brinkerhoff, born October Ist, 1844. 

The above is a brief outline of a member of one of the oldest Holland 
families in this state. The good ship ‘Gilded Beaver” brought from 
the Hague in Holland William I. Van Vredenburg, who landed at New 
Netherlands (now New York city) in May, 1658, and he subsequently re- 
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moved to Esopus, in the state of New York. The Van in the name has 
been dropped, but from this date starts the history of the Vredenburgh 
family in America. Nothing is known to the writer of this person (Wil- 
liam [.), except that he was a soldier under the Dutch Governor. His 
great-grandson. Peter Vredenburgh, the first, was born in 1720, and 
came to New Brunswick in 1743, having just married Margaret Schure- 
man, and he died there in 1810, aged 90 years. He was a trustee of 
Rutgers college in 1782. His son, Peter Vredenburgh, the second, was 
born at New Brunswick in 1744, and died there August 24, 1823, aged 
79 years. He was also a trustee of Rutgers college and a man of sueh 
great integrity that he was elected annually county collector of Middle- 
sex county for’forty-two years. He wasa member ofthe Assembly from 
1790 to 1795. His son Peter Vredenburgh, the third, was born at New 
Brunswick. He studied medicine and settled first in Readington town- 
ship, in Hunterdon county, where he practiced his profession for a short 
time and then moved to Somerville where he continued his practice for 
the remainder of his life, and he died at Somerville, aged sixty-seven 
years. 

His son Peter Vredenburgh, the fourth, was born as above stated in 
1805. His son Peter Vredenburgh, the fifth, was born at Freehold, 
February, 1837. He was admitted to the bar in February, 1859, and 
settled at Eatontown, and on September 1, 1862, was commissioned by 
Governor Olden as major of the Fourteenth New Jersey Regiment of 
Volunteers. He was killed in battle at Opequan Creek, or Winchester, 
Va., September 19, 1864. 

Filling out in detail the history of Judge Vredenburgh’s family, our 
first attention is directed to this brave and gallant Major. He was Judge 
Vredenburgh’s first born; he bore his father’s name and his patriotic heart 
responded to the nation’s call when he drew his sword in defense of his 
country. The Judge was anxious, but only one message returned 
to hima from the camp and battle field, and that was always a message of 
duty nobly and bravely done. An officer of the Fourteenth Regiment 
writing of him said: ‘‘ When we were in the front we always saw Major 
Vredenburgh ; when in the rear, never. How our boys would shout as 
they saw him dashing along from one end of the line of the division to 
the other through the deadliest fire.” The last message to come to the 
father was from the battle field when the son, then Acting-Colonel of the 
regiment, ordered a “charge”. ‘They instantly sprang forward over the 
crest of the hill and encountered the fire of the hostile batteries. The 
regiment, wavering for an instant he urged his horse slightly in advance 
of the line and called out, ‘Forward, men, forward, guide on me.” As 
the words fell from his lips a three-inch unexploded shell, cutting out a 
segment from the tip of his horse’s ear, struck him full in the throat 
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near the base, passing entirely through him. 
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He instantly fell from the 
saddle dead, and his horse went careering riderless over the field of battle. 

‘‘Guide on me” were words of bravery and courage that went down 
with Judge Vredenburgh to his grave, for he mourned for this brave 
son until the last days of his life. 

While his grief was fresh he turned his eyes to his early and dear 
friend, Judge William L. Dayton, then representing his country at the 
Court of France. Judge Dayton and Judge Vredenbnrgh both settled 
at Freehold and commenced the practice of the law together. Judge 
Dayton almost immediately took a seat upon the Supreme court bench, 
where he won great distinction, and was then transferred to the Senate 
of the United States, where his commanding talents and great eloquence 
brought him before the country as one of the most conspicuous men of 
the nation. He was in 1860 wielding such a national reputation that he 
was one of taree men selected by the Republicans of New York city to 
prepare and deliver a paper upon the political questions of the day, hav- 
ing in view the selection of a presidential candidate for the campaign of 
1860. The gentlemen selected were Abraham Lincoln, William H. 
Seward and William L. Dayton. In the national convention the choice 
fell on Abraham Lincoln, and William H. Seward was made Secretary 
of State, while William L. Dayton was sent as Minister Plenipotentiary 
and Envoy Extraordinary to the court of Napoleon the Third, at France. 
Judge Vredenburgh and Judge Dayton kept up a monthly correspond- 
ence, and to this companion of his youth and of his riper years Judge 
Vredenburgh opened the windows of his heart and revealed his seeret 
thoughts to his triend. I have never seen anything from the pen of Judge 
Dayton so noble as his answer to this heart-broken father upon the an- 
nouncement of the death of his son. He wrote: 

“I have been greatly moved by your letter. [am not ashamed to 
say I have read it again and again, and always with tears. Deeply, 
most deeply, do! feel for you. Your loss is indeed irreparable—yet 
why say that your poor boy, after all his bright promises, fills a nameless 
grave? Be assured, my dear friend, he will be remembered. There is 
always a halo resting over the grave of the young who die fighting brave- 
ly for their country, which time is slow to efface. The tate of such ap- 
peals most strongly to the nobler and better instincts of our nature. Length 
of years might, it is true, have enabled him to fill a larger place in the 
world’s history, but could scarcely have given him a better place in the 
world’s heart. You must try, therefore, my dear friend, to look at the 
more cheerful side of the picture.” 

The tears of Judge Dayton, which moistened the letter of Judge 
Vredenburgh, will ever keep green the grave of Major Peter Vreden- 
burgh as long as the American nation loves liberty and cherishes bravery. 
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Judge Vredenburgh’s. grief was further assuaged by a very kindly 
letter received from General Ricketts. The Major had been detached 
from his regiment and placed in General Ricketts’ staff as Inspector 
General in the Sixth Army Corps, and at the time of his death was in 
command of the regiment as both the Colonel and Lieutenant Colonel 
were absent. The letter is as follows: 

“ WASHINGTON, January 6, 1868. 


“ Hon. P. Vredenburgh, Freehold, N. J. 

“Dear Sir:—The illness of my family has prevented an immediate reply to yuur in- 
quiry concerning your lamented son. It affords me pleasure to speak of one who so nobly 
performed his duty on all occasions, but more especially throughout the eventful campaign 
under General Grant while servitg as Inspector on my staff. He was particularly distin- 
guished at the battle of Cold Harbor on the Ist of June, 1864, conducting a brigade into 
action and keeping me informed of its movements, and again at the battle of the Monocacy, 
during the desperate efforts of the division to impede Early’s advance on Washington, he 
conveyed my orders amidst a terrific fire, and always performed this service with such ine 
telligence and coolness as to make his reports most valuable, and here an especial act of 
gallantry and unselfish kindness deserves mention. At great personal risk he went toa 
house exposed to the fire of the contending forces, reassuring the defenseless family and as- 
sisted in securing their valuables while shot and shell penetrated the walls. At this battle 
the Lieutenant Colonel of his regiment being wounded, and in the absence of the Colonel, 
with the true feeling of a soldier he asked to join his regiment, which he did, evincing 
zea! and ability in all the details of his responsible command, and finally lost his life lead- 
ing it at the battle of Winchester, September lyth, 1864. 

“ Tle was endeared to all by his genial temperament and great personal gallantry, and 
will long be remembered as a friend and companion in the bivouac amidst incessant oper- 
ations. 

“ With my sincere sympathy and best wishes, I am truly yours 

James B. RIcKETTS, 
“ Major-General U. 8. V., Late Commanding Third Division Sixth Corps.” 


Major Vredenburgh while in the field wrote many letters home, par- 
ticularly to his mother. These letters have been gathered up and were 
published in a pamphlet of thirty-six pages. 

As the Major was with General Grant in the battles of the Wilderness 
a few extracts will show how General Grant fought his army and brought 
the war to a close. The Major writes: 

“ May 6, 1864—OUur whole army was engaged terrifically with Lee’s army. Our own 
corps, the Sixth, was forced back two miles, and its right was turned. It lost 9,000 men. 
Our second brigade lost 1,500 men the first two days and many officers,” 

“ We had a terrible engagement on the 11th of May. The firing was incessant, and hun- 
dreds of officers, many of whom I knew, were killed on our side.” 

“ May 19, 1864—So many whom I know have been killed, that it makes it seem but 
ashort step from this to the next world. You can have no idea with what perfect indiffer- 
ence every one here regards life.”’ 

“ May 25, 1864—It’s nothing but work and fighting all the time.” 

“ June 2, 1864—I am uninjured, but | have been under severe fire every day. My horse 
was shot under me in the head, day before yesterday ; hitting him saved me. 

“June 4, 1864—I am still uninjured, though yesterday was a severe day upon our troops. 
Our division lost 400 men and very heavily in officers.” 

“For thirty days we have slept in the open air and rain, no shelter, no change of diet, 
up four nights out of five, and engaged nearly every day.” 
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On September 14, 1864, his last letter was penned to his mother. On 
September 19, another hand penned the message. 

We find the true greatness of this brave officer expressed in his own 
words : 

“You have a great deal more anxiety about me than there is any oc- 
casion for, as the fatigue I undergo is uot equal to any line officer or sol- 
dier of our large army. The private soldiers are the true heroes of this 
war, and the mounted officers do not deserve a thought from the humane 
and charitable while there is a private in the field.” 

Judge Vredenburgh’s second and third sons also took up the profes- 
sion of the law and both became members of the New Jersey bar. Wil- 
liam H. settled at Freehold, N. J., and is now serving a term as judge 
of the Court of Errors and Appeals, having been appointed by Governor 
Griggs in place of the late Judge William L. Dayton. James B. settled 
in Jersey City, became a partner of the late Hon. Isaac W. Scudder, and 
upon the latter’s death succeeded to his law practice and became the 
counsel of the Penn. R. R. Co. for the county of Hudson. He also served 
on the staff of late Governor Joseph D. Bedle with the rank of colonel. 

JacoB WEakT. 
Jersey City, Sept., 1898. 
[TO BE CONTINUED. ] 
cermin 


LAWYERS’ BILLS. 


The cases of Shaver v. Norris, Pen. 663 (1811); Seeley et al. v. 
Crane, 3 Green 35 (1835); Vanatta v. McKinney’s Ex’rs, 1 Harr. 235 
(1837); Schomp v. Schenck, 11 Vr. 198 (1878); Hopper v. Ludlum, 
12 Vr. 182 (1879); Zabriskie v. Woodruff, 19 Vr. 610 (1886); and 
Strong v. Mundy, 7 Dick. 834 (1894), establish these rules : 

1. Excepting for services as counsel in advocacy, a lawyer is entitled 
to recover from his client, by action at law, a reasonable compensation 
for his services and disbursements on behalf of the client 

2. In the absence of an express contract to pay a specific sum or rate, 
the compensation to which the lawyer is entitled is conclusively fixed by 
the statutory fee bill, as to all items that are covered by its provisions. 

3. The lawyer may make a binding contract with his client under 
which he will be entitled to recover compensation for all his services and 
disbursements, including those rendered as counsel in advocacy, and, vy 
such a contract, he may stipulate for compensation in lieu of, or in addi- 
tion to, the rates of the statutory fee bill for the matters covered by its 
provisions; but such a contract must express specifically the amount or 
rate of compensation that is to be paid. 

So much may be confidently premised as to the lawyer’s rights. but 
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the proper course to take before suit, and at trial, in order to enforce 
those rights by an action at law, is by no means so obvious. The diffi- 
culties arise mainly from the statute, passed originally in 1799, now sec. 
12 of the Practice act, which provides, ‘* that no solicitor or attorney 
shall commence or maintain any suit for the recovery of any fees, 
charges, or disbursements in equity or at law against his client, etc., un- 
til after such solicitor, etc., shall have delivered to such client, ete., a 
copy of the taxed bill of such fees, charges, and disbursements.” 

It is clear that for services or disbursements apart from litigations at 
law or in equity this statute does not apply. For example, a bill for 
services in drawing conveyances or other documents, searching a title, 
preparing an opinion as to a client’s rights or title, and the like, and 
charges for moneys expended for certificates or other matters incidental 
to such services, would not be within the statute, and will not require 
that a bill be delivered before an action is begun, although if any item 
in the lawyer’s bill is for litigated work, a bill of all the items ought, 
probably, to be delivered (1 Tidd Pr. 328), and the only safe course 
to pursue is to deliver a bill in all cases. 

The real difficulty under the statute arises in determining what is 
meant by the words, “ta copy of the taxed bill of such fees,” ete. 

As to this, the writer’s view is that what the statute requires is mere- 
ly that the lawyer shall make out a written and carefully itemized state- 
ment, or bill. of his fees, charges and disbursements; that he must then 
sign a statement at the foot of the bill, that it is a taxed bill of his fees, 
charges and disbursements; and must then deliver a copy thereof to his 
client, properly certitied to be such a copy. 

So far as the writer is aware, this is not the view of this statute com- 
monly entertained by the bar of the state, and it is, indeed, difficult to 
state a view which is commonly entertained by the bar, and, at the same 
time, entitled to much consideration; the real fact, doubtless, being, that 
suits to recover on a lawyer’s bill have been so infrequent, or when 
brought have been so generally adjusted without an extended litigation, 
that the question involved has not pressed itself upon the attention of 
the bar, and has therefore remained unanswered and in nubibus. This 
is not a satisfactory state of affairs, and the bar of the state has a very 
obvious interest in having the matter discussed, and, if it can be, settled. 
Hence these remarks. ; 

The view above propounded by the writer is confidently believed to be 
correct, and not merely because it is conformable to established practice. 
In other words, it is not merely one of alternative courses, any one of 
which the court might adopt as in its view best ensured justice; but it. 
is the only course open for adoption, since, otherwise, the courts of law 
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will have no jurisdiction to entertain a cause for the recovery “ a law- 
yer’s bill for fees, ete., at law or in equity. 

The grounds of hens propositions follow. 

It is said, in Strong v. Mundy, supra, that ‘‘the distinction between 
costs taxable between party and party and those taxable, or allowable, 
between attorney and client is referred to in every text book on Eng- 
lish practice,” and it seems to be the thought of the opinion, in that case, 
that the latter sort of costs is the same as the attorney’s or solicitor’s bill 
against his client, for his fees, charges and disbursements. If such is 
the meaning of th- opinion in Strong v. Mundy, it is not true. At law 
there was, properly so called, no such thing as costs between attorney 
and client, (2 Tidd, ch. XL.) and the attorney’s bill for his fees, charges 
and disbursements, although sometimes loosely called his “ bill of costs 
against his client,” (1 Tidd 325) was, in reality, a very different thing 
from a bill of costs. In the court of Chancery there was a distinction 
between ‘‘costs inter partes,” and ‘‘costs between solicitor and client”: 
but the difference between the two consisted merely in the fact that the 
scope or scale of the charges was larger in the latter than in the former 
case. In both cases in Chancery, and in all cases at law, costs, proper- 
ly so ealled, were what was awarded in favor of one party, and against 
the other party, or against the fund as incident to and part of the judg- 
ment rendered in the cause. (2 Tidd Pr., Ch. XL; 1 Dan’l Ch. Pr. 
1377-8, 1434 et seq.) 

In short, ‘‘costs” were parcel of, and founded upon a judgment; an 
attorney’s or solicitor’s bill preceded, and was the foundation for a judg- 
ment. 

It is obvious, then, that if the legislature should prohibit the courts, 
both at law and in equity, from henceforth awarding costs to suitors, the 
prohibition would in no wise prevent a lawyer from recovering from his 
client by action at law the amount of his bill for his reasonable fees, 
charges and disbursements. 

Let us now look back at the practice that has obtained in actions to 
recover upon a lawyer’s bill. 

It seems that prior to the stat. of 3 Jac. I, c. 7, § 1 (1606), the law- 
yer was entitled to bring his action without any preliminary delivery of 
his bill. By that statute he was obliged in certain cases to deliver it be- 
fore he began his suit, but the statute did not apply to a large class of 
charges. (f Tidd Pr. 325). Such remained the practice from 1606 to 
the time of the Stat. of 2 Geo. II, c. 23, § 23, enacted in 1729-30. 

Of course as soon as a suit was begun the plaintiff (the lawyer) was 
obliged to declare on, and make known, the items of his bill; so that the 
defendant then was apprised exactly of the demand made upon him if 
he had not had a copy of the bill delivered to him before the suit. 
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During all of this period (1606-1729) the practice, after the suit was 
begun, was as follows: 

If the defendant wished to question the correctness of the charges, he 
was obliged to move tv refer the bill for taxation. If he did so move, he 
was precluded on the trial from disputing the reasonableness of the 
charges as taxed. If he did not so move. the charges, as made by the 
lawyer, were held at the trial to be conclusively correct in amount ; since 
it was held that the proper charge for a lawyer’s fees or services was not 
to be enquired into by the jury (Lee v. Wilson, 2 Chit. Rep. 65; Ex 
parte Bearcroft, 1 Doug. 199 in notis; Dixon v. Plaut, ib ) 

It is obvious that the plaintiff never had any need, himself, to move 
for a taxation of his bill; and it is equally obvious, and was so held in 
Springate v. Springate, 1 Salk. 332, that no order to tax his bill could 
be made until after a suit was begun by him upon it. 

Furthermore, the order to refer was never made, except upon terms 
that the defendant pay into court the whole amount demanded in the bill 
(Anonymous, 2 Ves. 451; Ex parte Bearcroft, 1 Doug. 199 in notis, 
particularly Barnes’ dictum ; 1 Tidd Pr. 325.) 

The order to reter was made under the general powers of the court, 
and not necessarily under any statute, (Ex parte Bearcroft, supra ; 
Anonymous, 2 Chit. Rep. 155; Beal case, 12 Mod. 251 ; Evans v. Beirs, 
2 Barnard 182; Wilson v. Gutteridge, 3 B. & C. 157; Dixon v. Plaut, 
1 Doug. 199 in notis): and whether the bill was partly, or wholly, for 
services in another court, or in no court at all. (Evans vy. Beirs, 2 Bar- 
nard, 182; Wilson v. Gutteridge, 3 B. & C. 157.) 

After the statute of 2 Geo. II, ec. 2? (1729) and undoubtedly before 
that time, upon obtaining the order to refer the bill for taxation, it was 
served by copy on the plaintiff, together with the referee’s appointment 
to tax the costs (1 Tidd 336). The reterence was customarily to special 
taxing officers ; but it is conceived that it might have been to any one of 
proper learning and integrity that the court in each case might desig- 
nate. Both parties were entitled to attend and to be heard on the tax- 
ation before the master who, as soon as he had completed his adjudica- 
tion, or taxation, certified his allowance thereof and signed the bill and 
delivered it to the lawyer. (1 Tidd Pr. 337; 2 Danl. Ch. Pr. 1445- 
1447.) 

Thereupon after the 2 Geo. II, c. 23, and undoubtedly before that, 
it was sufficient proof of the bill, on the trial, to give in evidence the 
judge’s order of reference, and the master’s allocatur thereupon of the 
total amount taxed, (Lee v. Jones, 2 Camp. 496.) 

The stat. 2 Geo. Il. c. 23 in 1729, changed the pre-existing practice 
in these respects : 
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1. It enlarged the class of cases in which it was necessary for the law- 
yer to deliver a copy of his bill: before he could sue upon it. 

2. It provided that the bill must be delivered at least one month be- 
fore a suit could be begun. 

3. It provided that the party to be charged might procure the bili to 
be taxed, although no suit was pending, by applying to the Lord High 
Chancellor, etc., and that no suit should be brought pending a reference 
pursuant to such application. 

4. It relieved the defendant of the onerous terms he had previously 
had to submit to, to procure the reference; and in lieu thereof required 
him to enter into a written submission to pay the bill as it should be 
taxed, and subjected him to the liability of being attached for contempt, 
if he did not perform his written submission (1 Tidd Pr. 326 et seq.) 
Under this statute it was held that the lawyer by a summons out of the 
court in which he had been concerned for his client might be compelled 
to deliver his bill to the client, (1 Tidd Pr. 335). It was also held that, 
after an action was brought on the attorney’s bill, the court would order 
it to be taxed at any time before trial, (1 Tidd Pr. 333). 

It is said in Strong v. Mundy, supra, that § 12 of our Practice act ‘ bor- 
rows its language from this statute”, of 2 Geo. [L; and although the bill 
required to be delivered is described in the former as a “taxed bill”, 
while in the latter it is a bill made out in writing and signed by the at- 
torney, it seems obvious enough that the intention was to adopt the prac- 
tice of requiring the lawyer to give the client definite notice of what he 
claimed before action was begun, and not to require a different sort of 
bill to be delivered to the client. The fact that our legislature, while 
borrowing its language, adopted only a part of the provisions of this 
statute of 2 Geo. II. shows that it was never in force here by any course 
of practice under it; (Const. 1776, XXII), but the English decisions 
subsequently to 1729 must be read in the light of its provisions. It is 
unlikely that, prior to 1799, any course of practice in the matter in hand 
obtained, in tact, in this state. There was, probably, little or no occa- 
sion for it. Had the question then arisen, it is not likely that the courts 
would have treated the statute 2 Geo. II. as effective; nor, on the other 
hand, would they have subjected the defendant to the oneror: terms 
that anciently were imposed in England, on granting an order of refer- 
ence to tax an attorney’s bill. 

But there did exist in law a remedy for the lawyer, and rules that 
would have governed the practice, if that remedy had been invoked; 
and those rules as obviously must have been such as had obtained in 
England prior to the statute 2 Geo. II. as stated above, with the possi- 
ble exception just spoken of. 

Such being then tha state of the law, the obvious purpose and effect 
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of the statute of 1799 (Pr..Act, § 12) was not to deny the lawyer’s right 
of action, but to fix the course to be pursued in invoking that right. 

What it requires as a condition precedent to the initiation of his ac- 
tion, must, therefore, be something which could be done prior to our 
statute under the rules of practice then in force, or which could be done, 
subsequently to the statute by virtue of its provisions, and it must also 
be something which he could procure of his own motion and without 
any initiatory step by the party to be charged. 

But neither at law nor in equity could an attorney’s or solicitor’s bill 
be procured to be taxed, apart from his own statement of it, in any such 
way. 

We have already seen that this was so at law (Springate v. Springate, 
supra, and the fact, apparent in all the cases, that a reference was never 
made but upon the detendant’s motion); it was equally true in equity. 
For, in Wheeler, ex parte, 3 Ves. & B. 21 and in Bignol v. Bignol, 11 
Ves. Jr. 328, it was held that while the court of Chancery, apart from 
any statute, had authority to direct the taxation of a solicitor’s bill, even 
if it inciuded charges outside of his employment as solicitor, it could do 
so only on the application of one of the parties in the cause in which 
such solicitor had appeared, unless the application could be made under 
some statute. 

It is clear, I think, that our statute (Pr. Act, § 12) does not mean by 
‘taxed bill,” a taxation made upon an order of reference; that is, a litigated 
taxation. It must, therefore, mean an ex parte taxation; and as the 
only ex parte taxation of his bill that had ever been known was the 
lawyer’s own statement of it over his signature, such must be the thing 
required by our statute to be delivered; unless the statute (§ 12) itself 
confers upon some court, or other officer, at once the necessary and ex- 
clusive authority and duty of making an ex parte taxation of his bill for 
the lawyer. That the statute does not do this is so clear that argument 
can hardly make it clearer. Apart from the fact that such an innova- 
tion in practice could only be established by a statute which should 
clearly state to whom the application should be made and the method of 
making it, as well as the duties and powers of the magistrate who should 
proceed under the application, it would be absurd to suppose that the 
legislature would require a proceeding to be taken for the ex parte taxa- 
tion of a lawyer’s bill the result of which could in no event be of any 
more consequence or effect than the lawyer’s own statement over his sig- 
nature would be. 

This brings us, therefore, to the writer’s view as the only tenable 
hypothesis, namely, that the statute (§ 12) requires simply the lawyer’s 
own taxation, or statement, of bis bill over his signature. There is only 
one possible objection to this view. It may be thought to violate the 
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fair and ordinary meaning of the word *‘taxed,” as used in our practice. 
Even if this were true, the necessary violence should be done, since the 
alternative would be to deny the lawyer’s right of action altogether. 
But the objection, not the view, is what does violence to the word; 
for the meaning of a ‘“‘taxed” bill, in our practice, is precisely what is 
involved in the writer’s contention. That there should be any confu- 
sion or misapprehension as to this is due to the fact that in the practice 
in this state, what are known as taxed costs are commonly thought of 
as those the bill for which has been made out and signed by the clerk of 
the court where the action in which they are awarded is pending. 

It has become common for lawyers to suppose, but without thinking, 
that in order to constitute a taxed bill some action or certificate of the 
clerk is necessary. How erroneous this supposition is, becomes apparent 
upon reading $$ 8 and 10 of the Practice act which provide : 

§ 8. ‘* That every attorney-at-law, before he issues execution, shall 
file the taxed bill of costs or a copy thereof in the office of the clerk, 
out of which the same is to issue; and if he fails to do so, he shall for- 
feit ten dollars,” ete. 

§ 10. “ That if any solicitor or attorney-at-law shall charge in his bill 
of costs |i. e. the bill of costs taxed by him, but awarded in the cause to 
his client, Strong v. Mundy, supra}, for services not actually done, or for 
services not allowed by law, or shall take |that is, from the other 
party in that cause} any greater fee or reward than is, etc., allowed by 
law; he shall pay to the party aggrieved thirty dollars,” ete. 

The theory of these statutes (which, by the way, were enacted 
together with § 12) is this: It is the attorney’s duty to make out the 
bill of costs; when he has done so he is to tender it to the clerk to be 
filed and the bill so made out and tendered is a taxed bill, for the false 
charges in which he is liable to a penalty. 

If, instead of attending personally to these duties, he directs the clerk 
of the court (as in practice he invariably does) to do them for him, they 
none the less are his acts, for the proper performance of which he, and 
not the clerk, is to be responsible. 

It may be that the clerk has the right, and is even obliged to refuse 
to enter judgment pursuant to the attorney’s taxation, when he thinks 
that it is erroneous. Be that as it may, the lawyer may nevertheless 
compel the clerk to file the bill as tendered by him as the taxed bill, and 
for false charges in such a bill, even although judgment were never en- 
tered pursuant to it, it is confidently apprehended that the lawyer would 
be liable to the penalty prescribed in § 10. 

It is, hence, obvious that the meaning given by our interpretation of 
§ 12 is precisely the meaning given to the word “taxed” by the very 
legislature which passed that statute. 
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Taking as established this view of the statute, it remains to notice 
briefly the further course of procedure subsequently to the beginning of 
the suit. 

The following is believed to be a correct outline of proper practice in 
such an action with us. Should the defendant desire to question the 
reasonableness, or the legality of the charges, he must move for an order 
to refer the bill for taxation. Such an order will, probably, be made by 
our courts without imposing any conditions, for it seems unjust to require 
the defendant to pay in the money as was anciently required, and it does 
not appear that the court would have authority to require other security 
to be given. The procedure under the order, when obtained, hardly 
needs explanation, but as soon as the taxation was concluded the order 
would be returned into court, with the referee’s ‘“‘allocatur” endorsed on 
it, and the bill, as taxed and signed by him, would be delivered to the 
plaintiff. At the trial, the plaintiff should prove the delivery of his bill 
to the defendant, and offer the order of reference, with the “allocatur” 
thereon, together with the bill, as taxed and signed by the referee. He 
should also offer proof of his retainer, and of the fact that he has per- 
formed the services and made the disbursements charged tor. The de- 
fendant might be entitled to have the court, but not the jury, determine 
the legality of any of the charges, that is, to see that the referee has not 
misapplied the law ; although the proper practice would seem to be to 
require him to move for, and have such objections settled by, a retaxa- 
tion before the trial. The only issue for the jury to find upon would 
then be the fact of the retainer and the rendering of the services and the 
expenditure of the disbursements charged for. 

If the defendant fails to move for a taxation before the trial, the 
bill as delivered by the attorney, will be taken as conclusive in just the 
same way that the taxation by the referee, if made and offered, 
would be. 

The writer relies upon the authorities already cited above in support 
of these views, and appends a list of other authorities that may be con- 
sulted, with profit in the matter, viz.: 1 Tidd Pr. 325-340; Anderson, 
Adma. v. May, 2 B. & P. 237; Penson v. Johnson, 4 Taunt. 724 (over- 
ruling Lee v. Knight, Barnes 119; and Chapple v. Chapman, ib. 122) ; 
Winter et al. vy. Payne, 6 T. R. 645; Fenton v. Correia, 2 Carr. & P. 
45, S.C. Ry. & Mo. 262; Burton v. Chatterton, 3 B. & A. 486 (over- 
ruling Sanderson v. Bourn, 4 Camp. 68, and Weld v. Crawford, 2 Stark. 
588); Clark v. Taylor, Barnes 124. 

“EDWARD J. LUCE. 

Rutherford, N. J., August 25, 1898. 
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THE REVENUE ACT OF JUNE 13, 1808. 


THE REVENUE ACT OF JUNE 18, 1898. 
[ CONTINUED. | 







The following are synopses of some of the decisions and rulings pub- 
lished by the Treasury Department relating to the Revenue act of June 
13, 1898, since those cited in the September number of the Law Jour- 
NAL. 

Broxers.—|19,843.| Embraces thirteen rulings on the subject of 
brokers; eight rulings as to commercial brokers. 

[19,870.| Persons whose business it is to negotiate purchases or sales 
of stocks or other securities, and are also brokers in grain and produce, 
are required to pay special tax both as brokers and as commercial brokers. 

[19,872.| The business of selling land on commission, taking applica- 
tions for farm loans, and writing insurance is not the business of a brok- 
er as defined by the statute. Special tax is not required to be paid 
therefor. 

[19,881.] A broker’s agent, having a place of business where he re- 
ceives and transmits to his principal orders for the purchase or carrying 
of stock, and where he receives and disburses the money due customers, 
is required to pay special tax as a broker and take out and post up the 
requisite stamp. (See also Letter 19,884 as to commercial brokers.) 

Bank Curcks.—(19,875.| Bank checks drawn in this country on a 
foreign bank subject to the same tax as checks drawn in this country on 
domestic banks. 

Cuarter Parties.—{ 19,823.| The tax imposed on charter parties 
chartering a vessel, ete., is applicable only to registered tonnage in for- 
eign trade and not to enrolled or licensed tonnage. 

County Fairs.—[19,826.] Exhibitions and shows given on fair 
grounds, not under management and control of the fair association hold- 
ing a special tax stamp, are required to pay separate special tax. 

EXHIBITIONS AND SHows.—|{ 19,830.| The show ot a medicine vendor, 
consisting of athletic, comic, etc, performances to attract a crowd, is lia- 
ble to a tax of ten dollars under paragraph eight instead of one hundred 
dollars under paragraph seven. 

(19,842.| Exhibitions in elocution, given for money by persons for 
their own benefit, whether in town halls, schoolhouses, churches, or oth- 
er public edifices (and not merely occasional entertainments given for the 
benetit of some church or Sunday school or public charity), are held to 
be among the public exhibitions for which a special tax is required to 
be paid. 

DEEDS AND Morta@acrs.—[19,834.] Releases of mortgages and trust 
deeds require to be stamped. Where a mortgagee makes power of at- 
torney to another person for the entry of satisfaction of mortgage, the 
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power of attorney must be stamped. Where releases are simply certifi- 
cates that a lien has been removed from the property only a ten cent 
stamp is necessary, but if they are instruments which reconvey title to 
the mortgagor, they must be stamped like other deeds. 

Deeps TO Burial Stres.—|[19.838.| If a deed does not grant, assign, 
transfer, or convey to the purchaser any lands, tenements, or other real- 
ty, but only the right to burial, to erect monuments, etc., it does not re- 
quire a stamp. 

Deeps, Various Kixps.—{19,839.| All deeds of conveyance where 
the value of the property conveyed exceeds $100 must be stamped. 
The fact that the deed is a deed of gift from husband to wife or wife to 
husband does not exempt it from tax. Such deeds must be stamped ac- 
cording to the true value of the property conveyed. 

In states where property can not be conveyed directly from husband 
to wife, but must be conveyed to a third party, who in turn conveys to 
the wife, both deeds must be stamped according to the true value of the 
property conveyed. 

A quitclaim deed, or a deed made to cure a defect in a previous deed, 
must be stamped in accordance with the true value of the property de- 
scribed in the deed. 

Deeds of release executed with the forms and solemnity of a convey- 
ance of right, title, or interest in real estate are subject to the tax pro- 
vided tor under the head of conveyances, and such instruments require 
to be stamped according to the value of the interest released. 

MortGaGe, SATISFACTION.—|19,893.| A certificate on the back or 
margin of a mortgage that the mortgage has been satisfied requires a 
stamp as a certificate; where, however, the local laws authorize entry of 


satisfaction upon the record, and the mortgage is thus canceled, sach en- 


try does not require a stamp. 

Common Carrieks.—| 19,829.| Common carriers shall issue bills of lad- 
ing to each separate consignee’s goods, and place stamps on each evidence 
of shipment. Ona through bill of lading to one party, it is one shipment 
requiring but one tax, though several modes of conveyance are em- 
ployed. It one manifest is used as evidence of many shipments, it must 
bear the full number of stamps which separate evidences of shipment 
would have required. 

MisceLLaANy.—[19,837.] Letters of administration, letters testamen- 
tary, or of guardianship do not require stamps. Petitions for the ap- 
pointment of administrators, executors, or guardians require no stamps, 
Bonds of administrators, executors, or guardians must be stamped No 
stamp is required on certificate of tax sale for unpaid taxes, nor on the 
certificate of redemption from sale. 

Topacco Deaers.—[19,822.] Dealers in tobacco on commencing 
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business shall pay minimum rate of special tax and the higher rate when 
their sales reach an amount requiring payment of higher rate. 

Teacuers’ Certiricares.—[19,882.] Teachers’ certificates issued by 
State or county officers come within the exemption provided in section 
17 of said act, and do not require a stamp. 

Dray Tickets.—[19,887.| Dray tickets or shipping receipts not 
surrendered for a stamped bill of lading must be themselves stamped. 

Srock CerrTiricaTEs.—|19,889.] The intention of the law was to 
tax the original issue of certificates of stock, and to impose a tax upon 
every change of ownership. When stock is transferred, for which no 
certificate has been issued, and the evidence of transfer is shown only 
by the books of the company, the stamps shall be placed on such books. 
When the change of ownership is by the transfer of a certificate, and 
the certificate contains a blank form of assignment on the back, which 
is filled in by the insertion of the name of the the person to whom the 
stock is tranferred, the stamp shall be placed upon the certificate. 

In case of an agreement to sell, or where the transfer is by the deliv- 
ery of the certificate, signed in blank, the name of the transferee or vendee 
be filled in afterwards, there shall be made and delivered by the seller 
to the buyer a bill or memorandum of sale, to which the stamp should be 
affixed. 

Where certificates of stock are sold, and the tax has been paid and 
stamps affixed ia the manner stated, when the transfer is made on the 
books of the company from the name of the party selling to the name of 
the purchaser, no stamps are required on the new certificates issued in 





lieu of those canceled. 

THeatres, Museums, Erc.—[19,843.] Various rulings given concern- 
ing theatres, circuses, museums, concert gardens, shows, ete. 

Successor IN Business.—[19,843.] A special tax stamp can not be 
transferred to a successor in business except that, in case of death, the 
wife, child, executor, administrator, or legal representative may carry 
on the business until the year expires, in the same house and upon the 
same premises without payment of any additional tax. In cases where 
a firm composed of two or more members is dissolved, one or more mem- 
bers of the firm can carry on the business without procuring a new spe- 
cial tax stamp, but the change of the personnel of the firm should be 
registered with the collector. If a new member is admitted into the 
firm, a new special tax stamp is required. 

NewspaPeEk Bunves.— [19,846.] When tax is paid on general bun- 
dle of newspap2rs, each package in the general bundle which is taken 
therefrom and delivered at intermediate points does not require a stamp. 

Rent Receipts.—[19,825.] The ordinary rent receipt is not tax- 
able, but if it contains any clause which can be construed as a contract 
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for hire, etc., it is taxable. The form of receipt: ‘Mr. John Doe 
(tenant) to Richard Roe (owner) Dr. To rent of dat, etc., (description 
as leased for August, 1898,)” held to be taxable as a memorandum for 
the hire, use or rent or a portion of a tenement, the stamp to be twenty- 
five cents. 

InsvrANCE.—[19,836.] Reinsurance of insurance policy in another 
company is not taxable if original policy is properly stamped and the 
reinsurer receives but its proportionate part of premium and assumes only 
its proportionate liability ; contrary if risk becomes extra hazardous and 
extra premium is paid for reinsuring. 

Sce@ar Facrortes.—[19,831.] Section 27 applies to sugar refineries 
but not to sugar factories. 

Warenocse Receret.—[19,832.] Any receipt given by a warehouse- 
man evidencing that goods have been placed on storage requires stamp 
of twenty-five cents, whether same is negotiable or non-negotiable. 

—— 
DUTIES OF BICYCLISTS—CHARGE TO GRAND JURY. 

The charges to the Essex county grand juries by Mr. Justice Depue 
have always been models of clearness, and often pioneers in the develop- 
ment of the law as applied to new and intricate facts. Where he leads, 
it is safe to follow. Hence the JourNAL has frequenty presented these 
charges and finds they always have interest to its readers. 

From his charge to the September grand jury we extract the following: 

“In September one William DeWitt, an old man, crossing the street, 
was struck or came in contact with a bicycle on which Edward Robin- 
son was riding. The injuries he received resulted in his death in the 
City Hospital some two or three days afterward. In June last George 
A. Schneikert, a resident of the city of Orange, was run into and knocked 
down by a bicycle ridden by one James Dwyer. The injury he received 
resulted in his death the same day. Mr. Schneikert was crossing the 
public street at the time he was struck. 

‘‘'l'wo deaths in so short a time, resulting to pedestrians lawfully us- 
ing the public streets, occasioned by these vehicles, calls for a careful 
consideration of the rights of the pedestrians at street crossings and of 
the duties of the persons by whom these vehicles are ridden. 

“Tn the first place, the use of the public streets by this new method of 
propulsion is lawful; but such use, though lawful, is subordinate to a 
duty on the part of those using the streets for that purpose to exercise 
care that others, and especially pedestrians, having an equal right in the 
streets, may not receive injuries. In defining the degree of care to be 
observed in such cases, the cardinal doctrine of the law is that where 
there is a common right to a common use the care required depends up- 
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on the circumstances of the particular user. Persons having occasion to 
cross streets in which electric cars run are made aware by the location 
of the tracks of the direction from which danger may come. Pedestrians 
are also made aware of the approach of wagons by the noise, and these 
vehicles are of a size to be capable of being easily observed as they%ap- 
proach by simply looking. 

“With respect to bicycles, their approach is noiseless; their size is 
such as not to be easily seen, especially in a street where there are wag- 
ons and other vehicles; and the direction from which they approach is 
not in any manner fixed. The only efficient means of indicating their 
approach is by the small bell. It is supposed by some that the bicyclist 
performs his entire duty at street crossings if he sounds his signal, and 
that pedestrians are under an obligation to hear and make way for his 
passage. No more erroneous idea could be entertained. The bell may 
not be heard by the pedestrian, and it beard does not indicate what shall 
be done to escape the danger. Shall he stop—stand still? Shall he run? 
It so, in what direction? A signal so uncertain in every aspect does not 
fultill the requirements of the law, nor has any statute conferred upon 
signals of this character signals required to be given by a railroad that 
immunity which is conferred upon company in the transit of its trains 
over public highways. 

“To lay down any fixed rule in this class of cases for the guidance of 
juries, beyond the statement of the general principle, would be impractic- 
able. Every case must rest on its own circumstances and upon the in- 
quiry whether the rider of the vehicle so managed it, as to speed and 
otherwise, as that the pedestrian was made aware of its approach in sea- 
son and under such circumstances as would have enabled him to avoid 
the injury in the exercise of reasonable care. 

‘‘The running down of a pedestrian at a street crossing by a bicyclist 
riding at an unreasonable rate of speed, or without observing such pre- 
cautions with respect to his approach as would put the pedestrian in the 
wrong, will involve the former in responsibility for his wrongful act.” 
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(Hudson Circuit Court, July 30, 1896.) 






Illegal attachment —Rights of a common carrier. 





On rule to show cause why the attachment in the above cause should 
not be set aside, and the goods attached returned to the possession of 
the Pennsylvania Railroad Company, in possession of whom the same 
were when the writ of attachment was executed. 

On application of the Pennsylvania Railroad Company. 

Messrs. Vredenburgh & Garretson for the P. R. R. Co. 
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Messrs. Goldenhorn & Speer for the plaintiff in attachment. 
[ Memorandum of decision from stenographer’s minutes. } 

Lirrixcott, J.: This is an application, under the rule to show cause 
herein allowed, for the Pennsylvania Railroad Company to intervene in 
the above cause, to set aside the attachment of certain goods and chat- 
tels in the possession of the railroad company, and for an order for re- 
turn of the same. The rule to show cause was regularly allowed with 
leave to both sides to take depositions. Proper notice of the taking of 
depositions under the rule was given to the plaintiff in attachment, and 
evidence accordingly taken. 

In this case the Pennsylvania Railroad Company was a common car- 
rier of the goods attached, and at the time of the execution of the attach- 
ment the goods were in the possession of the railroad company, as a 
common carrier. They came to its possession in the ordinary manner, 
upon a regular consignment for transportation upon its cars. The rail- 
road company was responsible for the custody, safe carriage and deliv- 
ery, and could only be excused from the performance of this duty by 
the act of God or of the public enemy. I have considered on this rule 
the application of the railroad company to intervene in this action and 
also the validity of the attachment itself. 

Upon the application of proper principles, considering the peculiar 
responsibility of the common carrier, I am quite clear that there exists 
a right in the railroad company to intervene, by leave of the court, to 
protect its rights to the goods in its possession, in order to see to it that 
they are not taken out of its possession by anything at least short of 
legal and valid process. The procedure by the writ of attachment de- 
prives it of a legal possession of these goods as a common carrier, and 
renders it liable either to the consignor or consignee as responsible for a 
neglect or default of its duty as such, and it seems to me clearly that a 
right exists on its part to intervene to have determined whether the 
goods have been taken out of its possession by an illegal process, or 
whether it has been deprived of their possession by what may be con- 
sidered, legally, as an abuse of process, and if it follows that the process 
be an illegal one, or there has been an abuse of process, to have the pro- 
cess set aside and the possession of the goods undisturbed or restored. 
The case of The Merchants National Bank v. The Pennsylvania Steel 
Company, 28 Vroom 344, would seem to be applicable in principle to 
the case in hand. National Papeterie Co. v. Kensiy, 25 Vroom 29. 
The proceedings by way of attachment are proceedings in rem, and the 
right of a common carrier in whose possession for the purpose of trans- 
portation the goods attached, are, would seem to have the right to inter- 
vene and have determined whether the seizure was one which could be 
legally made, and in order to preserve its possession take advantage of 
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the illegality of process, and all the legal rights cenferred upon it as a 
common carrier of the goods. 

With these views the court looks at the record in this aetion of attach- 
ment, and the evidende presented upon the rule to show cause, in order 
to determine the validity of the writ of attachment in this case; also to 
adjudge the rights of the common carrier in respect thereto. In the 
first place the affidavit is insufficient to authorize the writ. The affida- 
vit is made by one Singer, who deposes that he is the assignee of one 
Elias Sweet. In what respect this is material is not stated or deposed 
He further deposes that A. Raphael & Son owes to him the sum of two 
hundred and twenty-five dollars. It is not at all stated why the depon- 
ent describes himself as assignee of Sweet, and under the affidavit it is 
somewhat doubtful whether the defendants in attachment owe Singer, or 
owe Sweet, of whom Singer is the assignee. Again it is not clear whe 
the debtors, alleged to be non-residents, are. A. Raphael & Son may 
be a partnership, and if so, the names of all the partners should be 
stated in the affidavit. The law requires that the names of the debtors 
should be stated, not merely the style, or name under which they are 
trading. There are obvious reasons for this requirement. The mere 
business name or title of the firm is not sufficient. If A. Raphael & Son 
constitute a corporation, that fact should be stated In order to be sub- 
jected to ap attachment it must be a foreign corporation, and sufficient 
facts should be contained in the affidavit to make this clear. 

Also from the evidence in the case I conclude, without any question, 
that the use which this writ has subserved is in a legal sense an abuse 
of the process of this court. It is clear to my mind that the plaintiff in 
this attachment, representing Sweet, or in his own right, is endeavoring 
to establish his title to these goods, and his right of possession to them 
by this process and proceeding in attachment, rather than by the action 
of replevin, or other appropriate remedy By the evidence taken on 
the part of the applicants for the rule to show cause, and which the 
plaintiff in attachment does not deny or explain, it is clear that betore the 
attachment was issued or served, he claimed to be the owner of the goods 
and gave notice to the railroad company to that effect, and I have con- 
sidered that it must be fairly concluded that this attachment was issued 
only for the purpose of obtaining possession of the goods, upon the 
ground that they belonged to him, or tor some purpose other than that 
they were the property of the defendants in attachment, and that a debt 
was due from them to the plaintiff. A writ of attachment cannot be so 
used, and such use is a legal abuse of the process, which renders it liable 
to be set aside. 

But the main question arising in this case is whether these goods were 
attachable at all. These goods according to the proof were delivered to 
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the Pennsylvania Railroad Company on May 23, 1898, by the Abing- 
don Storage Company to the freight station of the railroad company in 
Jersey City for shipment from Jersey City to one E. Skyne, White- 
water, Wis. A bill of lading was issued in the usual form to the Abing- 
don Storage Company, and the agreement of the railroad company was 
to carry the goods in safety, as freight from Jersey City to Whitewater, 
and there deliver them to E. Skyne. Whilst these goods were there in 
the possession of the railroad company, this attachment was issued, fol- 
lowing a notice by the plaintiff that the goods were his and requesting 
the company to detain them in its possession. The goods were attached 
and removed by the sheriff, who now has them in his possession. These 
goods were in the possession of the railroad company as a common car- 
rier of goods, with all the rights of a common carrier, and with all the 
obligations imposed upon it as carrier. 

Fhe case of Edwards v. The White Line Transit Company, 104 Mass., 
p. 159, was, it seems tome, acasein point. The goods were in the pos- 
session of the Transit Company as a common carrier. An attachment 
was issued, not against the consignor or consignee, but by a third party 
against another third party. The action was against the common car- 
rier for damages for a breach of its contract to deliver the goods, and 
the defense was that they were taken from the Transit Company by 
virtue of the process of a court of competent jurisdiction. The trial 
court decided that as under the attachment the goods were taken out of 
the possession ot the defendant without collusion on their part, the per- 
formance of their contract was rendered impossible by the intervention 
ef a superior power, and that upon the attachment by the sheriff of the 
goods the same came into custody of the law. In the Supreme court of 
that state this decision of the trial judge was reversed, and it was held 
that ‘it is no defence to an action against a common carrier for a breach 
of his contract to deliver goods, that they were taken from him by the 
officer under an attachment against a person who is not their owner.” 
The court stated that the ruling of the trial judge “‘ might seem at first 
to be in accordance with the decision of the Supreme court of the United 
States in Stiles v. Davis, 1 Black 101,” but it was not su regarded; and 
the court continuing said: ‘Assuming that the title to the property had 
vested in the plaintiffs (consignees), the attachment by the office: in a 
suit against a third person was a mere trespass. If the present plain- 
tiffs had been defendants in the suit in which the attachment was made, 
the case would have stood different ” In Stiles v. Davis the action was 
trover by the shipper of the goods and the case as I view it passed upon 
other grounds than consideration of the question raised here. What 
would have been the ~esult of the consignee had been the plaintiff need 
not atall be considered. In Adams vy. Scott, 104 Mass. 106, the Supreme 
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court of Massachusetts, passing upon this question, held that the attach- 
ment at the instance of third parties against third parties whilst the 
goods were in transitu in the hands of a common carrier, was clearly 
illegal. 

The reason of the matter seems to be favorable to the view taken. By 
the consignment the right of possession passed to the consignee, and the 
railroad company is liable to him, and he is not a party to the action; 
besides the common carrier would be at all times liable to collusive 
action of this kind at the hands of irresponsible parties, and would be 
entirely at the mercy of an action by the consignee without any defense 
whatever. I think public policy prevents a suit in attachment under 
our attachment act in this state, against goods in transitu in the posses- 
sion of a common carrier. By such an action the common carrier is 
without any security whatever, and entirely at the mercy of the parties 
to such a proceeding however collusive they may be. These goods were 
not at the time of the issue and execution of this writ attachable under 
our attachment act. 

For these reasons an order may be made setting aside the attachment, 
and returning the goods to the possession of the Pennsylvania Railroad 


Company. 





Se i ae 
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(New Jersey Supreme Court, July 19, 1898.) 


Damages—Ercessive verdict.—In suits to excessive will be set aside without regard 
recover for personal injuries, or for death to the number of times the case has previ- 
y wrongful acts, a verdict which is grossly ously been tried. 


Action by Abraham L. Graham, administrator of the estate of Melville 
T. Graham, deceased, against the Consolidated Traction Company. 
Verdict for plaintiff. Heard on rule to show cause why verdict should 
not be set aside, and new trial granted. Rule made absolute. 

Argued February term, 1898, before Lippincott, Gummere and Lud- 
low, JJ. 

Mr. A. Q. Garretson tor the rule. 

Messrs. McEwan & McEwan and Mr. Frank M. Hardenbrook opposed. 

Gummere, J.: Melville T. Graham, a child between four and five 
years of age, was run over by one of the cars of the defendant company, 
and killed, on the LOth day of April, 1896; and this suit was brought 
by his administrators to recover the pecuniary loss sustained by the next 
of kin of said decedent by reason of his death. The case came on at the 
Hudson circuit, at the September term, 1896, and resulted in a verdict 
for the plaintiff for the sum of $5,000. A rule to show cause why the 
verdict should not be set aside and a new trial granted was allowed by 
the trial judge ; and, on the hearing of the rule, this court directed that 
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the verdict be set aside as *‘ absurdly excessive,” and a venire de novo 
? 


issued, unless the plaintiff would consent to have his verdict reduced to 
$1,000 The plaintiff having refused to consent to the reduction, the 
rule to show cause was made absolute. The case came on to be tried a 
second time, at the October term, 1897, and at that trial a second ver- 
dict was rendered in favor of the plaintiff for $5,000. A second rule to 
show cause having been allowed by the trial judge, we are now asked by 
the detendant to direct a third trial, for the same reason that a second 
one was ordered. 

This application should prevail. As has already been said, in effect, 
by this court, it is patent that when damages, in a case of this kind, are 
assessed by the jury at such a sum as $5,000, they are not estimated up- 
on any correct legal principle. Our statute confines the amount of the 
recovery in such cases to the pecuniary injury sustained by the next of 
kin by reason of the death of the decedent; and that injury, as was said 
by Beasley, C. J., in Paulmier vy. Railroad Co., 34 N. J. Law 158, is 
nothing more than ‘ta deprivation of a reasonable expectation of a pecun- 
iary advantage which would have resulted by a continuance of the life 
of the deceased.” Children are more often an expense, than a pecuniary 
benefit, to the father. If, at the father’s death, an account were stated 
showing, on the one side, the moneys expended by him in the education, 
maintenance, and support of the child, and, on the other side, the moneys 
received by the father from his child, in a majority of every 100 cases 
the moneys expended for the benefit of the child would be found to be 
far in excess of the amount received from him. And yet, on the theory 
upon which this verdict is based, the larger a man’s family is, the more 
likely is he to die rich. In the present case. if the father of the dece- 
dent had a reasonable expectation of being benetited in dollars and cents 
to the extent of $5,000 by the continuance of the life of his deceased 
child, a family of 10 sons would justity the assumption that at his death 
he would be better off by $50,000 than he would be if he had never had 
issue. The mere statement of such an assumption makes its absurdity 
apparent, The verdict in this case is so excessive as to make it clear 
that it is not the result of the dispassionate, unprejudiced action of the 
jury. 

But we are told that, even if we should be of opinion that the verdict 
is excessive, we should not disturb it, because it is the established prac- 
tice of this court not to disturb the second of two concurring verdicts on 
this ground. I know of no such practice ; but, if it exists, it should cer- 
tainly be abandoned so far as verdicts in suits to recover for personal in- 
juries or for death from wrongful act are concerned. In those cases the 
court never disturbs the verdict merely because it would have assessed 
the damages at a different amount if it had been sitting as a jury. It 
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only interferes where the verdict is so out of the way as to justify the 
inference that it is the result of passion, prejudice, partiality, or corrup- 
tion. But, when it is apparent that such is the case, the duty of the 
court is plain. Nor does it grow any less plain because of the fact that 
another jury, on a former trial, had shown, by a verdict similar to that 
complained of, an equal disregard of the duty which had been imposed 
upon it. A wrong, by being persevered in, does not therefore become 
a right; nor does a verdict cease to be excessive by reason of repeated 
renditions. Just as often as a plaintiff persists in seeking, and a jury in 
rendering, verdicts which are palpably and grossly excessive, just so of- 
ten it is the duty of this court to continue to set such verdicts aside. 
The rule to show cause in this case should be made absolute. 











NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 






Turnpike roads—Tolls—Bicycle riders.—1. Where the only pro- 
visions of a turnpike road company’s charter, which authorize the cor- 
poration to charge tolls, empower it to ‘‘demand and receive tolls for 
traveling each mile of said road, not exceeding the following rates,” 
specifying rates for several vehicles, drawn by one or more beasts, a 
man traveling the turnpike road upon a bicycle is not within the class 
from which the company is authorized to exact tolls, and the company 
has no power to collect them from such a rider. 2. The charter does 
not authorize the collection of tolls from everything which may travel 
the turnpike road, limiting only the rate which may be charged on the 
things named. It gives power to take polls from the specific things 
named, at the specified rates, and from no others at any rate. 3. The 
act of March 28, 1892, (Laws 1892, p. 299), which authorizes turnpike 
road companies, which have faced their roads with stone, to collect tolls 
from bicycle riders, has no application, under the pleadings, to this case. 
String v. Camden & Blackwoodtown Turnpike Co. (Mr. Henry Hol- 
linshead, Jr., for complainant. Mr. George Reynolds for defendant.) 
Opinion by Grey, V. C, July 5, 1898. 

Restrictions in deed— Private dwellings.”— Under the circumstances 
of the case considered, a covenant between vendor and vendee that 
there shall not be erected upon land sold and purchased “ any building, 
other than for the use or purpose of a private dwelling,” is broken by 
the erection of a flat house adapted for the separate residence of three 
several families. Skillman v Smatheburst. (Mr. Allan L. McDermott 
for the motion. Mr. William A. Lewis opposed.) Opinion by Mc- 
Gini, Ch., July 9, 1898. 

Corporations—Insolvency—Bonds— Bona fide purchasers —Composi— 
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tion with ereditors.—1. A corporation, being involved and in the hands 
of a receiver, arranged, through its officers, with a majority of its cred- 
itors, for an extension by giving four time notes to each creditor to 
cover his claim, and the receiver was thereupon discharged. Two of 
the creditors did not receive notes under such arrangement. Payment 
on the first of the series of notes was defaulted, and it was then pro- 
posed to take up the notes by an issue of bonds in lieu of them, secured 
by mortgage on the corporation property, which proposition was ac- 
cepted by a majority of the creditors, and the bonds were issued to them, 
some, however, retaining their notes, and others being paid cash. Held, 
that at the time of executing the bonds and mortgage the corporation was 
insolvent, within Corporation Act, § 64, which prohibits transfer by in- 
solvent corporations. 2. Creditors who took deferred payment notes to 
cover their claims against an insolvent corporation, and, on default of 
payment, surrendered them for corporate bonds issued to take up sach 
indebtedness, are not bona fide purchasers ot the bonds. 3. Where cred- 
itors took deferred payment notes to cover their claims against an insol- 
vent corporation, and, on default of payment, surrendered them for cor- 
porate bonds issued to take up such indebtedness, some of which notes 
bore the personal indorsement of the president and principal stockholder, 
the agreement, being in the nature of a composition, invalidated the in- 
dorsement, because it was given to only part of the creditors; and hence 
it was not a matter of value, so as to constitute the takers of the bonds 
purchasers for value. Skirm y. Eastern Rubber Mfg. Co. (Mr. Alvah 
A. Clark and Mr. Henry W. Calhoun for Central Trust Co. Mr. John 
T. Bird and Mr. W. D. Holt for Eastern Rubber Mfg. Co. Mr. Chaun- 
cey G. Parker for a judgment creditor.) Opinion by Rerep, V. C., July 
20, 1898. 

Mortgage foreclosure—Sale—Inverse order of alienation—Assumption 
of debt.—1. When a mortgagor successively sells portions of mortgaged 
premises by general warranty deeds, upon a foreclosure of the mortgage, 
any of the mortgaged premises still owned by the mortgagor will be sold 
first, and, if the mortgage debt still remains unpaid, the parcels last sold 
by him will be sold next, and so on, in the inverse order of the deeds, 
until the mortgage debt is satisfied. 2. Where a purchaser of a part of 
mortgaged premises assumes the payment of all or a portion of the mort- 
gage on the whole of such premises, the land so purchased is liable for 
the mortgage debt, or such portion of it assumed by the purchaser, be- 
fore the remaining portion of the mortgaged premises held by the mort- 
gagor, or by subsequent purchasers from the mortgagor, can be sold in 
satisfaction of the mortgage debt. 3. Where there was a mortgage for 
$1,200 on a certain tract of land, and two parcels of said land were sold 
by the mortgagor under conveyances wherein each grantee assumed the 
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payment of a certain mortgage for $600 on the parcels conveyed, al- 
though there was no mortgage for $600 on either of said parcels, the as- 
sumption of the grantees is equivalent to an assumption to pay $600 of 
the mortgage on the whole tract. Thompson v. Bird. (Mr. Nelson 
Runyon for complainant. Mr. B. W. Ellicott pro se.) Opinion by REED,,. 
V.C., July 20, 1898. 

Mechanics’ lien—Filing plans and specifications—Notice by workmen 
and materialmen—Equitable assignment.—1. Where a contractor stipu- 
lates to alter an old building and erect new work, by a contract in writ- 
ing agreeing ‘‘to make such alterations and erect such new work as. 
shown on plans and described in specifications, and finish the same in 
good, substantial, and workmanlike manner, on lot situated on the north 
side of Pacific avenue, designated ‘703,’ Atlantic City, New Jersey, 
agreeable to the plans and specifications hereto annexed and forming 
part of this agreement,” the plans and specifications are necessary to dis- 
close and define what alterations are to be made, and what new work to 
be constructed, and these plans and specifications must be filed with the 
contract, as prescribed by section 2 (now section 37) of the mechanics’ 
lien act, in order to exclude workmen and materialmen from the privi- 
lege of filing a lien under that act. 2. In such a case, if the plans and 
specifications be not filed with the contract, and the workmen and ma-. 
terialmen be not thus prevented from filing liens, no effectual notice can 
be given by them to the owner, under the provisions of section 3 (now 
section 38) of the act, to retain from the contract price and pay to them 
the money due them from the contractor. 3. It is not necessary to an 
effectual equitable assignment that immediate payment of the money as- 
signed should be ordered to be made to the assignee. It is necessary 
that the assignor should by the assignment strip himself of his interest 
in the fund, or in some part thereof. The assignment may be absolute, 
or may be subject to prior equities. 4. The provisions of the fifth sec- 
tion of the supplement to the mechanics’ lien act approved March 14, 
1895 (2 Gen. St. p. 2074), securing to workmen and materialmen who 
give notice, etc., a preference out of the contract price, have no appli- 
cation unless the contract be duly filed as provided in the act. Weaver- 
v. Atlantic Roofing Co. (Mr. Carlton Godfrey for Atlantic Lumber Co;, 
Messrs. A. Stephany & Son, Mr. Charles C. Babcock, Mr. C. L. Cole: 
for others. Opinion by Grey, V. C., July 20, 1898.) 
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STATE NOTES. | Mr. Nelson Runyon, of Plainfield, has 


Mr. Henry C. Moore, a young lawyer of | taken into partnership with him his son,. 


Newark, died September 4, at his home, | 20d the new law firm will be known as. 
325 Summer avenue. Nelson & William N. Runyon. 
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Mr. Charles L. Borgmeyer, of Newark, 
formerly an editor of the Law Journal, 
returned home in August, from an extended 
business tour to Austria, Russia, Ger- 
nany, etc. 

The acting Governor of this State, Mr. 
Foster M. Voorhees, was unanimously 
nominated for Governor by the Republi- 
can party, September 22. 

One week later the Democratic party 
nominated for the same office Mr. Elvin W. 
Crane, prosecutor of Essex county. 


JURY TRIALS—SUGGESTIONS. 


Editor of the N. J. Law Journal: 

Str: Of late years the abnormal verdicts 
of juries have been discussed by lawyers 
from time to time and lately the state of 
Ohio has enacted a statute that all civil 
cases will be tried by the court without a 
jury unless jury is demanded five days be- 
fore trial. 

Following this idea these suggestions are 
submitted for discussion, if they are worthy 
of it: 

I. Follow Ohio and enact that all civil 
eases be tried before court unless jury is de- 
manded five days before trial; or, 

II. That all civil cases be tried before 
court except actions arising ex delicto. These 
to be tried before jury, but their verdict to 
be only as to whether a cause of action ex- 
ists. Court to assess damages; or, 

II. Sometimes the juries are not so much 
to blame as the lawyers; therefore, no at- 
torney in civil cases to be permitted to ar- 
gue case to jury. Duty of attorney to be to 
present in opening the facts showing his 
ground of action or defense in as short and 
concise manner as possible; to examine and 
cross-examine witnesses and at close of case 
to present in writing to court prayer for 
charge, the charge of the court to take 
place of attorney’s argument. 

Constitutional objections to be removed, 
of course. W. 


OBITUARIES, 


JUDGE THOMAS F. MC CORMICK, 
Judge Thomas F. McCormick, who for 
twenty years was Judge of the Court of 
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Common Pleas in Union county, committed 
suicide Sept. 13, by shooting himself in the 
head with a revolver in St. Mary’s Ceme- 
tery, Elizabeth. The Judge had apparently 
entered the cemetery, sat down on the grass 
under the slight shade offered by a small 
pine tree, placed the small revolver to his 
temple and pulled the trigger, and had fal- 
len back dead. It was believed by his 
friends that he was deranged, and the Catho- 
lic Church, of which he was a member, 
having satisfied i‘self on this point, per- 
mitted his burial according to the rites of 
the church. 

Judge Thomas Francis McCormick was 
born in Elizabeth in 1844. At an early 
age, after a public school education, he was 
sent to Manhattan College, and, after a 
thorough course of studies at that institu- 
tion, was sent to Seton Hall College, at 
South Orange, leaving there to go to St. 
John’s College, Fordham, where he was 
graduated in 1864. He immediately entered 
the law office of Samuel D. Haines, and in 
the fall of 1871 was admitted to the New 
Jersey bar as an Since 
that time he had been prominent in social, 
club and political circles. 

Of a naturally affable disposition, he 
made many acquaintances. In politics he 
had been a leader in the Democratie ranks 


attorney-at-law. 


at an early age in his career, and was always 
recognized as a man of influence in his 
party. In return for political work he was 
appointed by Governor McClellan, in 1879, 
as law judge in the Union County courts, 
and was reappointed by Governor Ludlow, 
and reappointed again for his fourth term 
in 1892 by Governor Werts. 

Judge McCormick was a prominent mem- 
ber of the Elks. He also belonged to the 
Democratic Club of New York, and was a 
personal friend of Senator Smith of New 
Jersey. He was an excellent judge, disliked 
only by the criminal classes, and having a 
host of friends in and out of his county. He 
Jeaves a widow, four sons and four daugh- 
ters. One of the sons is Dr, Leo McCor- 
mick, of Lafayette. His wife is the eldest 
daughter of Daniel DeLaney, of Newark, 
who made a fortune in the manufaeture ef 
bed springs in that city, 
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MR. ASHBEL GREEN. 

Mr. Ashbel Green, general counsel for the 
New York Central Railroad system, died 
Sept. 4, after a brief illness, at his home at 
Tenafly. 

Mr. Green was the son of James 8. Green, 
of Princeton, and was born in that town on 
December 17th, 1825. He was graduated 
from Princeton College in the class of 1846. 
His father was a trustee of the college. The 
young man studied law in his father's office 
after graduation, and was admitted to the 
bar in New Jersey as attorney, July term, 
1849. He never qualified as counsellor, but 
went to New York, and in partnership with 
Henry M. Alexander, established the law 
firm of Alexander & Green. The firm still 
exists, though Mr. Green left it some years 
before his death. 

Mr. Green’s home had been at Tenafly 
since 1862. About 1873 he was Judge of 
the Circuit court in Bergen county. For 
the last twelve years he had been Vice Presi- 
dent of and general counsel for the West 
Shore Railroad. He was active in the or- 
ganization of the road when it became part 
Recent- 
ly he was appointed general counsel for the 
New York Central. 

Mr. Green was a brother of ex-Governor 
Robert S. Green, of New Jersey, and of the 
late Dr. James 8. Green. He was president 
of the Walkill Valley Railroad Company, 
and a member of the Bar Association, the 
Princeton, Transportation, University and 
Riding clubs of New York. 


of the New York Central system. 


MR. ADDISON ATWATER. 

Mr. Addison Atwater died at Devon, Pa., 
on Saturday, August 20,and his remains 
were buried in the Princeton Cemetery, in 
the family plot. 

Mr. Atwater was the youngest son of the 
late Rev. Lyman H. Atwater, D.D., LL.D., 
who was a professor in Princeton College 
from 1854 to 1883. Mr. Atwater was born 
at Fairfield, Conn., Nov. 30, 1851, and was 
graduated from Princeton College in the 
class of 1872 and from Columbia College 
Law School in 1876. He was a lawyer by 
profession, having been admitted to the bar 
both in New Jersey and New York; in New 
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Jersey at the November term, 1875. His 
business life was spent in New York city, 
where he had an office in the Mail and Ex- 
press building. He was for a number of 
years associated in business with Mr. Wil- 
liam Irwin, counsellor-at-law. He was a 
man of excellent ability and attainments, 
and fine social qualities. He was married 
in November, 1888, to Miss Amelia H. 
Wright, of Devon, Pa. Mr. Edward §., 
Atwater, of Elizabeth, N. J., is his only 
surviving brother. 





BOOK NOTICES, 


THE INVRNTOR’S ADVISER AND MANUFAC- 
TURER’S HANDBOOK TO PATENTS, DE- 
SIGNS AND TRADE MARKs Being an 
Instructional Guide to the Commercial 
Development of Inventions, their Protec- 
tion by Patents at home and abroad, and 
the valuation and Disposnal of Patent 
Rights, with a Treatise of Patent Law 
and Practice in Great Britain, Precis of 
Foreign Patent Laws, Ete., and chapters 
on the nature and registration of Designs 
and Trade Marks, also Appendices of 
Forms for every country, authorities, 
sizes of drawings, etc. By Reginald Had- 
den. Fourth Edition. London: Harrison 
& Sons, 59 Pall Mall. 1898. 


This is a handbook on the subject of in- 
ventions and patents, and is divided into 
four parts, and these parts are again sub- 
Part 
aspects of 
Part two, the 
British law of patents; Part three, Foreign 
patents; Part four, Trade marks and de- 
signs. The work is of great value to all 
patent solicitors and counsel, as well as to 
inventors. Numerous authorities are cited 
throughout the work. The book is filled 
with useful and practical information, It 
also contains many forms such as are used 
in the different countries. The portion of 
the manual on foreign patents is of consid- 
erably more value to the American practi- 
tioner than any other part, and we believe 
that if the book were put on sale in this 
country it would find an appreciative public. 


divided into numerous sub-divisions. 
one treats of the commercial 
and 


inventions patents ; 


GENERAL DiIGEst, AMERICAN AND ENG- 
LIsH. Quarterly advance sheets. No. 8, 
July, 1898. The Lawyers’ Cooperative 
Publishing Co., Rochester, N. Y. 


This is a quarterly continuation on the 
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advance publication of this valuable digest, 
the arrangement of which is similar to its 
predecessors. The volume contains over 
eleven hundred pages and is bound in paper, 
but is not in permanent form, as it is issued 
in this way merely to give to the profession 
the advantage of having in digest form all 
the cases reported to date. 


AMERICAN NEGLIGENCE Reports Cur- 
RENTSERIES. All the current negligence 
cases decided in the Federal Courts of the 
United States, the Courts of Last Resort 
of all the States and Territories and selec- 
tions from the Intermediate Courts, to- 
gether with Notes of English Cases and 
Annotations. Edited by John M. Gardner 
of the New York Bar. Vol. III. Remick 
& Schilling, New York city. 1898. 


This is the third volume of the Current 
Series of American Negligence Reports and 
follows the plan adopted in the preceding 
issues. Cases are reported from the courts 
of last resort in nearly all the states, and 
when they are not reported in full they 
have been so abridged that the language 
used is in all cases that of the court itself. 
The following cases are of unusual interest : 

Stearns v. Ontario Spinning Co., where a 
third person was injured by an axe-head 
slipping from handle in hands of an em- 
ployee. A long note on the doctrine of res 
ipsa loquitur is added. This note reviews 
the principal recent decisions in New York, 
Maryland, Massachusetts, Michigan, North 
Carolina, New Jersey, Wisconsin, [Illinois 
and Ohio, as well as England. It also cites 
a large number of other cases, 

The case of Roach v. Jones on the subject 
of delay in delivery of telegram, mental suf- 
fering, contains a valuable and long note of 
recent decisions. 

The City of Hillsboro v. Jackson is a case 
of falling into an excavation in the street. 
This devision has added to it a long note of 
recent cases against municipal corporations 
for injuries sustained by reason of defective 
sidewalns. 

And the case following, this, i. e., City of 
Marshall v. McAllister, has a note of cases 
against municipal corporations for injuries 
sustained by reason of defective bridges. 
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Alabama, Great Southern Railroad Co. y 
Moorer isacase in whicha trespassing child 
was injured upon the track of a railroad 
company, and has added to it a valuable 
and very interesting annotation. 

City Electric Railway Co, v. Shropshire 
is a question of the liability of master for 
assault by servant when made in self protec- 
tion. 

Kansas City, Ft. Scott & M. R. Co. v. 
Campbell has added to it a note in which it 
is sought to distinguish between gross negli- 
gence, reckless negligence and wanton neg- 
ligence. 

The book contains the usual table of cases. 
classified, and an index which is equivalent 


to a digest. The volume is very valuable to 


all who are interested in cases involving 
questions of negligence. 


THe War RevenveE Law or 1898. An- 
notated by Edward L. Heydecker and 
Fulton McMahon, of the New York city 
bar. Albany, N. Y., Matthew Bender. 
1898. Pages, 167. Price, in law sheep, 
$2.00 net; in cloth, law sheep back, 
$1.50 net. 


The author declares that our War Reve- 
nue law for 1898 “is patched together from 
our former act, and occasionally the parts 
that were pasted on the same sheet did not 
fit, and were not edited into proper cor- 
relation.” 

Nevertheless the basis of the present act 
was the Revenue act of July 1, 1862, and 
the decisions then made by the court will 
throw a great deal of light upon the proper 
construction to be placed upon the present 
law. The author thinks that the “rulings ” 
of the commissioner of Internal Revenue,” 
which are being given in great profusion, 
are merely opinions as to the meaning of 
the law. “The courts may or may not adopt 
his opinion in civil suits,” 

This volume puts, in most convenient 
shape, the fifty-nine sections of the act, with 
notes and references, and follows it with a 
bibliography, summary of taxes, table of 
cases cited and a full index. It will un- 
doubtedly have the large sale which it 
deserves. 





